'CHAPTER VI
Legal and"Contractual Remedies

6-101 Authonty to Debar or Suspend
(1) Authority. After reasonable notice to the person involved and: reasonable opportunity

for that person to be heard, the Personal Service Contract Review Board after
consultation with the using agency and the Special Assistant Attorney General assigned

to the Contract Review Board, shall have authority to debar a person for cause from

. consideration for award of contracts. The debarment shall be for a period cf two years.

The same Board, after consultation with the using agency and the Speclal Assistant

Attorney General, shall have authority to suspend a person from consideration for

" award of contracts if there is probable cause for debarment The suspension shall not

be for a period exceeding three months.

(2) Causes for Debarment or Suspensron The causes for debarment or suspension
'~ include the following:
(a) conviction for commission of a criminal offense as an incident to obtalnmg or
_attempting to obtain a pubhc or private contract or subcontract, or in the
performance of such contract or subcontract; ;
(b) conviction under State or Federal statutes of embezziement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property, or any other offense
indicating alack of business integrity or business honesty which currently, seriously,
and directly affects responsibility as a Mississippi contractor: i
(c) conviction under State or Federal antltrust statutes arising out of the submrssmn of
bids or proposals; : ‘
.(d) violation of contract provisions, as set forth below, of a character Whlch is regarded
by the Personal Service Contract Revrew Board to be so serious as to Justrfy :
debarment action:.
(i) deliberate failure without good cause to perform in accordance with the
specifications or within the time limit provided in the contract; or ﬂ
(if) a recent record of failure to perform or of unsatisfactory performance in -
accordance with the terms of one or more contracts; provided thlat failure to
perform or unsatlsfactory performance caused by acts beyond the c[ontrol ofthe
“contractor shall not be considered to be a basis for debarment;. 1 _
(e) any other cause the Personal Service Contract Revnew Board determines to be so
. serious and competlmg as fo affect responsrbrlrty as'a MISS!SSIppli contractor,
including debarment by another governmental entity’ forany cause hsted herein; and
- (f) for violation of the ethical standards set forth in Chapter Vil (Ethlcs in Public
" Contracting).:
(3) Decision. The Personal Service Contract Review Board shall issue a wrlt‘en decision
to debar or suspend. ‘The decision shall:
(a) state the reasons for the a "n taken; and
(b) inform the debarred or_suspen 'ed person |nvo!ved of its rlghts to administrative
- review as prowded in this chapter .
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(4) Notlce of Decision. A copy of the decision under subsectlon (3) of this sectlon shall be
malled or otherwise furnished immediately to the debarred or suspended person and
. any other party intervening. :

(5) Finality of Decision. A decision shall be final and conclusive, unless fraudulent or the
debarred or suspended person commences an actron in court. :

6- 101 .01 Application: ' :
This Regulation applies to all debarments or suspensxons of persons from con3|derat|on N
for award of contracts imposed by the Personal Service Contract Rewew Board.

6-1 01 .02 Suspensron

6-101.02.1 Initiation: '

: - After consultation with the affected using agency, the Special As&stant Attorney
General, and, where practicable, the contractor or prospective contractor who is to be
suspended, and upon written determination by the Personal Service Contract Review
Board that probable cause exists for debarment as seét forth in Section 6- 101 (Authority
to Debar or Suspend), a contractor or prospective contractor shall be suspended A
notice of suspension, including a copy of such determination, shall be sent to the

- suspended contractor or prospective contractor. Such notice shall state that

(1) the suspension is for the period it takes to complete an investigation mto possible
debarment including any appeals ofa debarment decision but not for a period in
excess of three months;

(2) bids or proposals will not be solicited from the suspended person and if they are
received, they will not be considered during the period of suspension; \and .

(3) if a-hearing has not been held, the suspended person may request a hearlng in
accordance with Section 6-101 04 (Request for Hearing).

6-101.02.2 Effect of Decision: . : : }

A contractor or prospective contractor is suspended upon |ssuance of the notice of

*suspension. The suspension shall remain in “effect during any appeals. The
suspension may be ended by the. ‘Personal Service Contract Review Board but
-otherwise shall only be ended when the suspension has been in effect forthree months:
~or a debarment deC|S|on takes effect ‘

6-101.03 Initiation of Debarment Actton ‘

Written notice of the. proposed debarment action shall be sent by certified mall return

receipt requested, to the contractor or prospectlve contractor. -This notice shall:

(1) state that debarment is being. conSIdered EE ?

(2) set forth the reasons for the action; |

(3) state that if the contractor or prospectlve contractor. so requests a hearlng will be
held, provided such request is received by the Personal Service Contract Review
Board within ten days after the contractor or prospectrve contractor recerves notice

of the proposed action.
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(4) state that the contractor or prospectlve contractor may be represented by counsel.

Such notice shaII also be sent to the Special Assrstant Attorney General and the
affected using agency. The affected Using Agency is that agency that has used the

services supplied by the contractor.

_Request for Hearing:

A contractor or prospective contractor that has been notified of a. proposed debarment
-action may request in writing that a hearing be held. Such request. must be received
by the Personal Service Contract Review Board within ten days of recelpt of notice of

the proposed action under Section 6-101. 03 (Initiation of Debarment. Action). If no
request is received within the ten-day period, a final determination may be;made asset

~forth in section 6-101.08 (Determination of Hearing Officer; Final Demsron) after

consulting with the Special Assistant Attorney General and the affected-Using Agency.

Notice of Hearing: ’

If ahearing is requested the Personal Service Contract Rewew Board may appoint a
hearing officer to. conduct the hearing and recommend a final decision. The hearing
officer shall send a written notice of the time and place of the hearing. Such notice shall
be sent by certified mail, return receipt requested, and shall state the nature and
purpose of the proceedings. Copies shall be sent to the Special ASS|stant Attorney
General and the Using Agency. : '

Authority of Hearing Officer:

- The hearing officer, in the conduct of the hearing, has the power, among others, to:

(1) hold informal conferences to settle, S|mp||fy, or fix the issues in a proceeding,
or to consider other matters that-may aid in the expedltlous dispasition of the

-proceeding either by consent of the parties or upon such officer's own motion; :
(2)  require parties to state their positions with respect to the various issues in the

* proceeding; v
(3) require parties to: produce for examlnatlon those relevant wutnesses’and
documents under their control: : '

~ (4) rule on motions, and other procedural |tems on matters pendlng before such ,

- officer;
(3)  regulate the course of the hearmg and conduct of partlmpants therein;

(6) receive, rule on, exclude, or limit. evidence, and limit lines ‘of qUestlonlng or

testimony which are |rretevant immaterial; or unduly repetitious; . [
(7)  fixtime limits for submission of written documents in matters before such officer;
(8) impose appropnate sanctions against any ‘party or person falllnd to obey an -
: ~order under these procedures, which sanctions may include: :
(a) refusmg to ‘allow the obedlent party to support or oppose designated
claims or defenses, or;;prohlbltlng that party from mtroducmg designated
matters in evidence:
(b) excludlng all testlmony of an unresponsrve or evasive wrtness and
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(c) expelllng any party or person from further parhcrpatlon in the heanng,
(9)  take official notice of any material fact not appearing in evidence in the record,
|f such fact is among the tradltlonal matters of judicial notice. ' S
6-101.07 Heanngs Procedures | |

6-101.08

6-101.09

6-101.10

‘ (3) Opening statements may be made unless a party waives this right.

- chapter of these. Regulatlons

(1) Hearings shall be as informal as- may be reasonable and approprlate under the

circumstances and in accordance with appllcable due process requirements. The
weight to be attached to evidénce, presented in any particular form will be within the
- discretion of the hearing officer.. Stipulations of fact agreed upon by the partiesmay

~ be regarded and used as ewdence at the hearing. The parties may stlpulate the
testimony that would be given by a witness if the withess were present. The hearing . -

officer may require evidence in addition to that offered by the parties.

(2} A hearing may be recorded but need not be transcribed except at'the, request and

expense of the contractor or prospective contractor. A record of those present,
~ identification of any written evidence presented, and coples of all written statements
- and a summary of the hearmg shall be sufficient record. ‘

(4) AII witnesses may be cross-exammed

Determmatfon of Hearing Officer; Final Decision: '
The hearing officer-shall prepare a written determination- recommendmg a course of

-action. Such determination shall be given to the Personal Service Contract Review

Board and the head of a purchasing’ agency. Coples shall also be sent to the contractor

“or prospective contractor the Special Assistant Attorney General, and the affected
~ using agency. The contractor or prospective contractor shall have ten, (days to file
. comments upon the hearing officer's determination. ‘The Personal Serwce Contract

Review Board may request oral argument. After constiltation with the affected Using

~ Agency and the Special Assistant Attorney General, the Personal Service Contract.
Review Board shall issue a final decision. Both the. heanng officer's determlnatuon and

the final decision shall recite the evidence relied: upon.  When debarment is

" recommended or ordered, the length of the debarment, the réasons for such action, and
to what extent affiliates are affected shall be set forth. In addltlon the final

determination shall inform the debarred person of its rlghts to judrmal reV|ew under thls

Effect of Debarment Decrs:on -
A debarment decision WIII take effect upon lssuance and recelpt by the contractor or
prospective contractor. After the debarment decision takes effect, the contractor shalll

‘remain debarred until the debarment perlod specn" ied in the declsmn -expires.

Mamtenance of Lrst of Debarred and Suspended Persons
The Personal Service Contract Review Board shall maintain and update a list of de-
barred and suspended persons. All agencies of the State shall be supplied with this list.
The Contract Analyst shall send updates of this list to all agencies of the State as
necessary. Such Ilst shall be avallable to the publlc upon request.
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6-_201 .Appeal and Rewew of Personal Serwce Contract Rewew Board Decisions
(1) Appeal:. Any person receiving an adverse decision, the State, or both may appeal
- from a decision by the Personal Service Contract Rewew Board to the desrgnated .
~ court or courts of the State. = - -
(2) Authorization of Appeal by the State No such appeal shallbe made by the State v
unless recommended by the Personal Service Contract Review Board or the head
of the purchasmg agency involved. : :

6-202 Dlscontmuance of Contractor s Appeal: |
_ After notice of an appeal to the Personal Service Contract Review Board has been frled
- with the Personal Service Contract Review Board, a contractor may not discontinue
such appeal W|thout prejudlce except as authorized by the Board. ; :

- 6-203 _'Appllcablhty of this Part:

: ‘The provisions of this Part apply where it is determined admlnlstratrvely, or upon
administrative or judicial revrew that a solicitation or award of a contract |s in vrolatlon '
of law.

6-203.01 Determination that Solicitation or Award Violates Law

6-203.01.1. Determination: ‘ ' ‘
A solicitation or award may be in V|olat|on of the law due to actions of state employees,
bidders, offerors, contractors, or other persons. After consultation Wlth; the Special
Assistant Attorney General, the’ Personal Service Contract Review Board or.the head
of a purchasing agency may determine that a solicitation or contract award is in
violation of the provisions of the: MISSISSIppl Personal Service Contract Procurement
Regulations. After consultation with the Special Assistant Attorney Gener. al the Ethics
~ Commission may determine that a solicitation or ‘award violates Ethlcs in Public
. Contracting of the Mississippi Personal Service Contract Procurement Regulatlons '
Any such determination shall be made in writing after an. opportumty to be heard is
- given, and such determlnatlon is. subject fo appropnate appeal. [The Mississippi
. Personal Service Contract Review Board may determine that a solrcrtatlon or contract
award is in violation of the prowsrons of the Mrss:ssrpp: Personal Serwce Contract
Procurement Regulat:ons ] , : \

1 6-203.01.2 Finding of Bad Falth or Fraud ' ‘
Bad faith or fraud shall not be assumed Specnﬂc fi ndlngs showmg reckless disregard
of clearly applicable laws or regulatrons must support a finding of bad falth A flndlng
of fraud must be supported by speclﬂc fmdlngs showmg knowmg, willful acts in
dlsregard of such Iaws or regulatlons

Section 31—7-57 of the MISSISSIpp . e‘holds state employees personallylhable if they
authorize or make a sohcrtatlon or award ofa contract in violation of Iaw
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- 6-204

6-204.01

‘Remedies F Prror to an Award
If prior to award it is determined that a sohmtatlon or proposed award of a contract is in

violation of law, then the sol|C|tat|on or proposed award shall be:
(1) canceled; or :
(2) revised to comply wrth the Iaw

Canceling or Rewsmg Sol:crtatlon or Proposed Award to Comply with Law :
A finding by the Personal Service Contract Review Board, after consultatlon with the

- Special ASS|stant Attorney General that the soI|C|tat|on or proposed award is in violation -

. 6-205

6-205.01

6-205.02

6-205.03

|
of law will constitute a compelllng reason to cancel or revise a solicitation or proposed

award. Such cancellation'shallbe made in accordance with Section 3-301 (Cancel!atlon ‘

- of lnvrtatlons for Bids or Requests for Proposa!s) » ;

Remedies After an Award:

If after an award, it is determmed that the solicitation or award is in vrolatlon of the law
then the contract will be canceled in accordance with Sectlon 3-301 (Cancellatlon of
Invitations for Bids or Requests for: Proposals) ~ %
Termination:

Contracts based on awards or sohcﬂahons that were in vrolatlon of Iaw shall be
terminated at no cost to the State, except as may be approved or ratn” ed by the

Personal Serwce Contract Review Board in compllance with State Iaw

Effect of Declarlng a Contract Null and Vo:d v ' :
In all cases where a contract is v0|ded no further payments shall be made under the

contract and the State is entitled to recover the greater of

(1) the dlfference between payments made under the contract and the contractors- 7

actual costs up until the contract was voided; or ;
(2) the difference between payments under the contract and the value to the State of
the services, |f obtalned under the contract

The State may, in addltlon, cIa|m damages under’ any japplyicable Iegal theiory.
Effect of Ratification: !
The State shall be entitled to'any damages it can prove under any theory lncludlng but

not limited to contract and tort regardless of lts rat|f|cat|on and affi rmatron of the
contract. -

‘5
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